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NOTES 

Conflict of Laws — Domicile of an Incompetent — In 
attempting to determine the domicile of a lunatic or incompetent 
the degree of insanity should be the first inquiry. The question 
is not as to insanity qua insanity, but as to whether at a particular 
time a person had sufficient mentality to intend to establish a 
domicile at the place he was then living in or to change his domicile 
from that place to another. 1 The Supreme Court of New Hamp- 

1 Wharton, Conflict of Laws, 3rd Ed., p. 115: "The test, however, of the 
power of an adult to change his own domicile, is his capacity to do the acts and 
form the intention requisite to such a change with understanding and reason, 
and not his general condition as sane or insane. " 

Culver's App., 48 Conn. 165 (1880), in which the court said that while the 
deceased did not have sufficient mentality to manage his affairs, still he was able 
to decide where he preferred to live. 

Holyoke v. Haskins, 5 Pick. 26 (Mass., 1827). "There are those, and not a 
few, who may be unable to manage their property and other concerns with good 
judgment and discretion, and need guardians to protect them from imposition, 
and who nevertheless have sufficient understanding to choose their homes. " 

(588) 



NOTES 589 

shire has said in a leading case: 2 " In no case at the present day is 
it a mere question whether the party is insane. The point to be 
established is, whether the party is so insane as to be incapable of 
doing the particular act with understanding and reason. This 
would be the essential question now, where marriage is alleged to 
be void by reason of insanity, and the same test would be applied 
in determining the question of capacity to change the domicile: 
Had the party at the time sufficient reason and understanding to 
choose her place of residence?" 

In the case of idiots, that is, persons who from birth are with- 
out intellect and incapable of forming any intention, 3 the same 
rules apply as in the case of infants: 4 they never acquire sufficient 
intelligence to choose a home for themselves, and are dependent 
on those in whose custody they are placed. The same is true of 
an infant who becomes insane during his minority, and never 
thereafter attains sufficient intelligence to select a residence for 
himself; likewise as to one who becomes insane after his majority, 
but who, up to the time of seizure, has never acquired a domicile 
of choice. 5 

When the insanity does not appear until after a domicile of 
choice has been acquired, the situation may become more compli- 
cated, and there is a resulting diversity in the authorities. Whether 
a committee has been appointed or not, the primary question is 
still as to the degree of insanity. The appointment of a com- 
mittee is, of course, evidence as to the mental state of the alleged 
incompetent: it should not, however, be deemed conclusive, for 
a man may not be able to manage his property or protect himself 
from imposition, and yet be perfectly competent to decide as to 
his domicile. 6 When such a degree of sanity has never existed 
since the incompetent became insane, the question as to his domi- 
cile hinges upon the appointment of a committee. 7 

The English rule seems to be that the committee or guardian 
cannot change the domicile of the incompetent, and that it remains 

1 Concord v. Rumney, 45 N. H. 423 (1864). 

* Bouvier, Rawle, Rev., Vol. I, p. 976. 

4 Upton v. Northbridge, 15 Mass. 237 (1818); Alexandria v. Bethlehem, 1 
Harr. 119 (N. J. L., 1837); Payne v. Dunham, 29 111. 125 (1863); Rex v. Inhab. 
of Much Cowarne, 2 B. & A. 861 (Eng., 1831) — Parke, J.: "If the pauper were 
a minor he would have continued unemancipated. Now it is found he was in- 
capable of maintaining and taking care of himself though imbecility of mind; 
he must therefore be considered in the same situation as if he had remained a 
minor." 

s Sharpe v. Crispin, I P. & M. 611 (Eng., 1869); Washington v. Beaver, 3 
W. &S. 548 (Pa., 1842). 

6 It has been recognized in a number of cases that a lunatic or incompetent, 
under the guardianship of a committee, may himself change his domicile, a clear 
intent so to do being shown. Mowry v. Latham, 17 R. I. 480 (1893); Talbot v. 
Chamberlain, 149 Mass. 57 (1890). 

7 If no committee were appointed, it would seem that the incompetent's 
domicile remains where it was when he became insane. He has not the capacity 
to acquire a new one, and it is well settled that prima facie, a domicile once ac- 
quired is retained. 
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as of the time when he began to be legally treated as insane. 8 It 
is submitted that the same doctrine prevails in this country. 9 It 
is sometimes stated that a distinction is made between national 
and municipal domicile, and that the latter is subject to control 
by the committee. 10 The cases which support the latter view 
involve a change of residence, not domicile; 11 that the two are not 
synonymous is too well settled to require discussion. 

In a recent case in New York it was held that a committee 
could change the domicile of its ward." The incompetent's domi- 
cile of origin was in Canada ; he came to New York, entered busi- 
ness, became naturalized, and clearly acquired a domicile of choice 
at that place. After about thirty years' residence he decided to 
repatriate himself, and to the end of returning to his birthplace in 
Canada for the rest of his life, closed out his business. He did 
not leave at once, however, and while still in New York with the 
clearly expressed intention of leaving shortly, he became insane 
and a committee was appointed. The committee's domicile was 
the same as the incompetent's domicile of origin; they removed 
him thither, where, after several years he died without having 
become sufficiently sane to choose for himself. On a question as 
to whether the New York probate of his will should be original or 
ancillary, the Surrogate held that he died domiciled in Canada. 

It is settled law that a domicile of origin is retained until a 
new one is acquired: the domicile of origin may be abandoned, 
but since no one can be without a domicile and there is none other 
to assign, there is a prima facie presumption that that of origin is 
retained. 13 When a domicile of choice is abandoned and none 
other is acquired, there are two possibilities: first, that in the 
interim the domicile of origin reverts, or second, that the domicile 
of choice holds until a new one is acquired." The first view seems 

8 Dicey, Conflict of Laws, 2nd Ed., p. 149; Westlake, Private International 
Law, 5th Ed., §251; Bempde v. Johnstone, 3 Ves. Jun. 198 (1796). 

'Story, Conflict of Laws, 8th Ed., p. 49 (note); Minor, Conflict of Laws, 
§ 55; Talbot v. Chamberlain, 149 Mass. 57 (1889); Pittsfield v. Detroit, 52 Me. 
442 (1866); Freeport v. Stephenson Co., 41 111. 495 (1868). 

10 Minor, § 55. 

11 Wharton, 3rd Ed., p. 114: "Whether a domicile acquired when sane can 
be divested by a guardian of the ward after the latter has become insane, may be 
doubted. It has been denied in Maine, but affirmed in Vermont and Massa- 
chusetts. " The cases cited as supporting this view in the two latter states in- 
volved a determination of residence, not domicile. Anderson v. Anderson, 42 
Vt. 350 (1870); Holyoke v. Haskins, 5 Pick. 20 (Mass., 1827); Cutts v. Haskins, 9 
Mass. 542 (1813). In these cases the jurisdiction of a probate court depended 
on the incompetent's residence. 

The same rule has been applied in the case of a minor whose father and mother 
were dead, where the question was in what town the minor should be taxed. 
Kirkland v. Whately, 4 All. 462 (Mass., 1862), and where the question was one 
of jurisdiction, Ex parte Bartlett, 4 Bradf. 221 (N. Y., 1855). 

12 Matter of Robitaille, 78 N. Y. Misc. 108 (1912). 

13 Bell v. Kennedy, L. R. 1 H. L. 307 (1868); Arkaman v. Ar k n, 3 Macq. 
854 (Eng., 1861); Price v. Price, 156 Pa. 617 (1893); Shaw v. Shaw, 98 Mass. 
158 (1870). 

14 Dicey, 2nd Ed., p. 119. 
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to be favored by the English authorities, 15 while in the main the 
American cases have adopted the second possibility. 11 But even 
supposing that the English view was accepted, it could scarcely 
be argued that the incompetent in the principal case had abandoned 
his domicile in New York before becoming insane. There must 
be an abandonment animo et facto: intention alone, no matter 
how clearly expressed, is insufficient. 17 If the act of the incompe- 
tent was fulfilled by his removal by his committee, yet at that 
time, being insane, he had not the intention: if his intention was 
considered as continuing, yet the act of going was not his own act. 
In other words, the act and the intent were never co-existent. 
That he in fact returned to his domicile of origin would only be 
important if he had indeed abandoned his domicile of choice; in 
such case the presumption of reversion of the original domicile 
would be stronger. 

Since, then, the incompetent did not abandon his domicile of 
choice, and never became sufficiently sane to acquire of his own 
volition a new one, he died domiciled in New York unless his com- 
mittee had power by its own action to change his domicile. As 
previously stated, the view that it had such power would seem to 
be opposed to the weight of authority in England and this coun- 
try, but under the peculiar facts of the case it is undoubtedly true 
that plausible arguments may be made in favor of the decision of 
the court. 

The criticism has been made that the doctrine which allows 
a committee to fix a lunatic's domicile regards the relation as 
similar to that of father and child: but that a father can never 
give his son a domicile separate from his own, and that therefore 
the committee is given greater power over its ward than a father 
over his child. 18 It will be noted that this objection does not apply 
to the principal case, for there the incompetent's alleged domicile, 
as it happened, simply followed that of his committee. Perhaps 
the strongest argument for the decision is that constructive domi- 
cile is a question of presumed intention. Many cases have held 

15 Uduy v. Uduy, L. R. I Sco. App. 441 (1869), per Lord Chelmsford: "This 
is the necessary conclusion, if it be true that an acquired domicile ceases entirely 
when it is intentionally abandoned, and that a man can never be without a domi- 
cile. The domicile of origin always remains, as it were, in reserve, to be resorted 
to in case no other domicile is found to exist. " 

16 Mitchell v. U. S., 21 Wall. 350 (U. S., 1874) ; Vischer v. Visher, 12 Barb. 640 
(N. Y., 1851); Shaw v. Shaw, 98 Mass. 158 (1867); Price v. Price, 156 Pa. 617 
(1893); Hartford v. Champion, 58 Conn. 268 (1890). 

17 Goods of Raffenel, 32 L. J. P. & M. 203 (Eng., 1869), is an extreme case 
illustrative of this principle. The deceased decided to leave France after her 
husband's death and return to her home in England. She boarded an English 
steamer at Calais, but became ill and re-landed in France before the vessel left 
harbor. Although wishing to leave France, she was unable to do on account of 
ill health, and died there several months later. It was held that she retained her 
French domicile, there not having been a sufficient act of abandonment. 

18 Dicey, 2nd Ed., p. 149. 
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that a natural guardian may change a minor ward's domicile, 1 * 
but that an appointed guardian cannot; 20 this distinction would 
be explained under the above proposition by saying that ties of 
blood and affection render it more probable that the minor would 
wish to be with a natural guardian than with an appointed guard- 
ian. 21 In the principal case, there was no doubt as to the incompe- 
tent's intention ultimately to return to Canada ; that was his dom- 
icile of origin, and the domicile of his committee. Therefore, it 
might be argued that the incompetent's committee bore the same 
relation to him as a natural guardian to his ward. There appear 
to be two objections to this argument. In the first place it is 
doubtful whether a minor's domicile follows that of his father or 
other natural guardian because in such case it may be presumed 
that the minor would wish to be with such person. A minor is 
under an absolute disability to choose for himself during minority, 
and it would seem to be inconsistent to attribute to him a pre- 
sumed intention which will be effectual in changing his domicile. 
It would appear to be more reasonable that the law has simply 
made an exception for reasons of policy or otherwise in the case 
of natural guardians, and has refused to extend the exception so 
as to include appointed guardians. In the second place, it is 
possible to draw a distinction between the situation of a minor and 
a lunatic in respect to this question. A minor cannot choose 
for himself simply because of his minority, while a lunatic is dis- 
qualified because his disease renders it impossible for him legally 
to have an intention or an appreciation of the quality of his acts; 
assuming that an intention may be presumed and given effect in 
the case of a minor, it does not seem to follow necessarily that a 
lunatic may be presumed under rather similar circumstances to 
have such intention. 

In order to acquire a domicile the law requires a free and con- 
scious choice of residence coupled with an intention of remaining 
indefinitely in the place so chosen; to allow one person or group 
of persons to change the domicile of another is to disregard these 
fundamental requirements. Moreover, there seems to be no 
reason why the law should make an exception to the general rule 
in this instance on the score of possible hardship to the incom- 
petent; for the settlement of his affairs the last domicile he has 
himself chosen always remains, and the committee may still change 
its ward's residence as it sees fit and to his best interests. The 
fear of the New York court in the principal case — "that an insane 
woman duly domiciled here could not then be returned to her own 

19 Lamar v. Micou, 114 U. S. 218 (1884); Darden v. Wyatt, 15 La. 414 (1855); 
Dresser v. Co., 49 Fed. 257 (1892); Van Matre [v. Sankey, 148 111. 356 (1893); 
Dedham v. Natick, 16 Mass. 135 (1819). 

20 Woodward v. Woodward, 87 Tenn. 644 (1888); Mears v. Sinclair, I W. 
Va. 185 (1865); Daniel v. Hill, 52 Ala. 430 (1875); Hiestand v. Kuns, 8 Blackf. 
345 (Ind., 1846). 

21 Minor, §41. 
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family residing in a foreign land" — need never be realized, if there 
be born in mind the often stated distinction between residence 
and domicile. 

5. A. 



Common Carriers — Elevators — Basis of Liability for 
Accident— RES IPSA LOQUITUR— Harris v. Guggenheim,* in the 
Appellate Division of the Supreme Court of New York, is a late 
case treating of the liability of one operating an elevator to those 
who may be injured by it. The plaintiff was a servant of one of 
the tenants in the defendant's building. He had pushed a loaded 
truck onto the car of the freight elevator and, at the invitation of 
the operator was himself about to step aboard. The car suddenly 
dropped a foot or more, injuring the plaintiff. The court, in grant- 
ing a new trial said that if the jury should find this to be the or- 
dinary use of the freight elevator, consented to by the owner, the 
unexplained drop was such an unusual occurrence as to call upon 
the defendant to explain it and rebut fault. 

The legal position of the owner or lessee of improved real 
estate who maintains an elevator on which passengers are carried, 
has an interest that grows with the increase in the number of high 
buildings. A brief comment upon the cases is not amiss. Roughly, 
they adhere to three theories of liability: i. He is a common 
carrier of passengers, and is liable as such. 2 2. He is not a com- 
mon carrier, but is liable for the same high degree of care as if he 
were. 3 3. He is only liable for a failure to exercise reasonable 
care, under the circumstances. 4 

Perhaps it was not altogether unnatural, when these questions 
began to arise, for the courts to look for guidance to other instances 
of transportation rather than to other instances of landlord's or 
tenant's liability. Whatever may be said as to this analogy, it 
is clear that the first and second views prevail and an elevator 
operator is held, in most jurisdictions to the same standard of care 
as a common carrier. The law exacts from him "the utmost care 
and diligence of a very cautious person, as far as human care and 
foresight can go," and mulcts him in damages "for injury occa- 

1 138 N. Y. Suppl. 1037 (1913). 

2 Deposit Co. v. Sollitt, 172 111. 222 (1898); Cooper v. Century Realty Co., 
123 S. W. Rep. 848 (Mo., 1909); Springer v. Ford, 189 111. 430 (1901); Orcutt v. 
Bldg. Co., 201 Mo. 424 (1906); Mitchell v. Marker, 62 Fed. 139 (1894), but note 
a contrary dictum in Bigby v. U. S., 103 Fed. 597 (1900); Fox v. Philada., 208 
Pa. 134 (1904). 

3 Treadwell v. Whittier, 80 Cal. 574 (1889); Fox v. Phila. 208 Pa. 127 (1904); 
Hotel Co. v. Camp, 97 Ky. 424 (1895); Association v. Lawson, 97 Tenn. 367 
(1896) ; Sweeden v. Imp. Co., 125 S. W. Rep. 439 (Ark., 1910) ; Edwards v. Burke, 
36 Wash, 107 (1904). 

* Burgess v. Stowe, 134 Mich. 204 (1903); Edwards v. Mfrs. Bldg. Co., 27 
R. I. 248 (1905); Griffin v. Manice, 166 N. Y. 188 (1901). In" Gibson v. Trust 
Co., it is said that the question has never been raised in Massachusetts, but it is 
to be noted that Shattuch v. Rand, 142 Mass. 83 (1886), involving an elevator 
accident, was decided upon the ordinary principles of negligence. 



